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editor’s preface

By far the longest feature in this issue, Dianne Post’s “Legalization of
Prostitution Is a Violation of Human Rights” is a response to a similarly
thorough article in issue 66-3 of this law review entitled “Freeing Jane: The
Right to Privacy and the World’s Oldest Profession” by Benjamin David
Novak.! In that article Mr. Novak argued that the Due Process Clauses of the
Fifth and Fourteenth Amendments to the Constitution confer a general right
to sexual privacy that includes the right to work as a prostitute. This bold
and controversial article did more than merely make a legal case against the
continued criminalization of sex work. “Freeing Jane” also made the much
larger political and sociological claim that legalizing prostitution would
promote the public good by de-stigmatizing sex workers, decreasing sexu-
ally transmitted diseases and giving women more autonomy over their own
bodies and sexual identity.

Apart from its scholarly merits, “Freeing Jane” was intended to serve as
an invitation to further discussion of an issue about which Guild members
have long been split. It wasn’t at all surprising that the article immediately
elicited both spirited approbation and dissent from readers. The Guild has
a history of internal amicable disagreement on the question of the compat-
ibility of women’s rights and certain forms of sexual liberation. The roughly
contemporaneous twin phenomena of second-wave feminism and the sexual
revolution passionately divided the Guild a little more than 30 years ago years
ago when, at the height of what’s now called pornography’s “Golden Age,” an
anti-pornography resolution was proposed at the Guild’s national convention.?

Continued on page 128
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Dianne Post

LEGALIZATION OF PROSTITUTION
IS A VIOLATION OF HUMAN RIGHTS

Introduction

Legalized prostitution cannot exist alongside true equality for women.
The idea that women should be available for men’s sexual access is founded
on a structural inequality of gender, class, and race. Moreover, it is a violation
of international law that cannot go unchallenged. The failure to challenge
legalized prostitution undermines every human rights norm mandating the
dignity of the person and equality for all.

Prostitution is one of the most serious human rights issues we face today.
According to the renowned trafficking expert and activist, Gunilla Eckberg,
“Trafficking and prostitution of women and girls for profit is one of the fastest
growing global enterprises.”" It is now ranked as the second most important
arena of international crime, trailing just behind illegal drug sales, and tied
with illegal arms sales.? Women and children are particularly vulnerable to
forced prostitution in what amounts to modern slavery. Of the estimated
600,000 to 800,000 people trafficked across international borders each year,
approximately 80 percent are women and girls and up to 50 percent are mi-
nors.’ Trafficking of women and children is a growing problem that needs
to be tackled across the world.

At the same time, general acceptance of “sex workers” and the number of
the prostitution industry’s customers have likewise grown worldwide. The
prostitution legalization movement has contributed to this change. Numbers
are difficult to come by, but a British study found that the rate of paid sex with
women had doubled between 1990 and 2000, while the incidence of sexually
transmitted infections had also risen.* Clearly, human trafficking allows the
market demand for sex to be met, in an economy which is willfully blind to
the source of its supply.

In some countries, however, the supply of the paid sex industry is a primary
concern. Sweden, for example, officially acknowledges that prostitution is
a form of violence against women and a tool of oppression. Furthermore,
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Eckberg suggests, “Legalization of prostitution means that the state imposes
regulations with which they can control one class of women as prostituted.”
Prostitution is not only individual discrimination, exploitation or abuse by
an individual man, but also a structure reflecting and maintaining inequality
between men and women. It requires “a devalued class of women™ to become
colonized for economic exploitation.® Legalization gives approval to that
violence, that control, that devaluation, and that colonization. When violence
is directed at half the world’s population—women—it undermines the entire
structure of human rights.

An excerpt from an anonymous poster on the Indymedia-Québec web-
site sums this point up most eloquently, writing on the issue of decriminal-
izing prostitution in Canada:

Decriminalization of prostitution means that all laws regarding prostitution
would be removed. In other words, buying a woman would be socially and
legally equivalent to buying cigarettes. Prostitution in all its forms—street,
brothel, escort, massage—would be legally welcomed. Pimps the world over
would become our communities’ new businessmen...

In legal prostitution, the state is the pimp, collecting taxes. In decriminalized
prostitution, the pimps remain in control, whether they are bar pimps, strip club
pimps, taxi driver pimps, or street pimps. In both legalized and decriminalized
prostitution, the john is welcomed as legitimate consumer. Decriminalization
of the pimping of women and the buying of women is in effect the promotion
of and profiting from childhood sexual abuse, rape and sex trafficking.

There is no way of making prostitution ‘a little bit better’ any more than it is
possible to make slavery “alittle bit better.” Prostitution is a profoundly harmful
institution. Who does it harm the most? The woman or child who is prostitut-
ing is hurt the worst. She is hurt psychologically as well as physically. There
is much evidence for this.’

This article explicates these concerns, and argues that the legalization
of prostitution violates international law, particularly the Convention on
the Elimination of all Forms of Discrimination against Women (CEDAW),?
which prohibits its legalization by state parties. In Part I, we will look at the
facts about prostitution and its connection to crime and trafficking. Then, in
Part II, we will turn to applicable international jurisprudence on the issue.
In Part 111, we will see how legalization specifically violates Article 5 and 6
of CEDAW. Last, in Part IV, we will look at real solutions for eliminating
violence against prostituted women.

Part I: Prostitution, crime and human trafficking
Prostitution is violence against women

Violence against prostituted women is equivalent to, and in many cases
worse than, the violence experienced by victims of torture—persons who
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have been recognized as such under international law. Torture is not only
conduct against the law; it is conduct that challenges the very existence of
the law, because it violates every principle of good governance, including
the consent of the governed. It attacks the legitimacy of the state, provokes
social conflict, and undermines peace; it is a practice of illegitimate social
control taken to its violent extreme.’

To suggest that prostitution is torture is not a new idea. Feminist thinker
Catherine MacKinnon said just this in 1993.'° Prostituted women are bought
and sold precisely to be humiliated and degraded; this is similar to the goals
of torture.!! There is no way to ameliorate torture, whether through legaliza-
tion or decriminalization. As long as attention is paid to tempering gender
inequality and violence against women, rather than eliminating them, they
will not only continue to exist but will also grow.

Physical violence In a 1998 five-country study, authored by Dr. Melissa
Farley and colleagues, researchers found that prostituted women experienced
an extensive catalog of violence.'? The study described some of the physical
acts women are forced to endure: their hair is pulled, their faces are ejaculated
on, their breasts are squeezed; they are pinched, verbally abused, beaten, cut
with knives, burned with cigarettes, and gang raped.'® This reality is typified
by a complaint filed in Canada, in which the victim alleged that her pimp
controlled her movements, took her money, told her he owned her forever,
made her strip, burned her with a cigarette, threatened to cut off her arms,
legs and tongue and poke out her eardrums, threatened to kill her mother and
brother, and forced her to lick his anus.!* Victims of torture, especially in the
international tribunals in Rwanda and in the former Yugoslavia, described
very similar acts, which are discussed later in this article.!®

Such violence is illustrated in a Greek case from August 2005. Greek police
arrested one man and issued warrants for four others who forced Nigerian
women to work as prostitutes.'® The estimated thirty women forced into
prostitution by these men had burns inflicted both with an iron and boiling
water.!” Unfortunately this example is not especially extreme or uncommon.

Homicide is a frequent cause of death among prostituted women, according
to the study. The average life span for a woman after entering prostitution is
four years. No population of women has a higher death rate due to murder,
which accounts for fifty percent of their deaths.!® The situation is the same
worldwide. Women in Korea report that they were beaten, raped, humiliated
and threatened in order to be “seasoned” by breaking down their resistance
to the practice.” A 1985 Canadian report found that prostituted women had
a mortality rate forty times higher than the national average.*
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Another five-country study of trafficked women in Indonesia, the Phil-
ippines, Thailand, Venezuela, and the United States, authored by Janice
Raymond and colleagues, found much the same.”' There, violence against
women was endemic in prostitution, with high rates of physical harm (al-
most 80 percent), sexual assault (over 60 percent), emotional abuse (over 80
percent), verbal threats (over 70 percent), and control through drugs/alcohol
(almost 70 percent).?2

In Indonesia, reported violence against prostitutes included the use of
belts, wooden sticks, and fists; the women were isolated, raped, and over-
worked; and this was compounded by use of law enforcement or the military
to protect the brothels.?® In the Philippines, 60 to 70 percent of prostitutes
reported repeated violence.? In Thailand, women were raped, drugged and
gang-raped; they were denied money, their documents were confiscated,
and their names were changed; they had no control over the choice of client,
pace of work or nature of activity.?> One woman noted that she was treated
as “the shared property of any male who can pay a price for sex and for her
body.”* In Venezuela, women in the study were pushed, hit with objects,
punched, isolated, victimized with guns and knives; their movements were
controlled, their money withheld, and they were forced to have sex with law
enforcement and immigration officials.?’

In the United States, 84 percent to 100 percent of the women surveyed
reported physical violence of similar brutality.® Prostituted women reported
such injuries as bruises, mouth and teeth injuries, vaginal bleeding, internal
pain, head injuries and broken bones.” Most women reported higher rates
of injury for other women than for themselves.*® Even those brothels with
so-called “safety policies” did not protect women from harm from custom-
ers, pimps or others.’!

Psychological trauma and health effects The 1998 Farley study also de-
scribed the psychological damage caused by prostitution. Prostituted women
suffer from depression, mania, suicidal thoughts, mood disorders, anxiety
disorders, dissociative disorders and chemical dependence.’? Many survivors
have independently reported outside of this specific study that, in order to
cope with the psychological degradation of prostitution, they developed a
dissociation response—a sense of splitting off a part of the self, of “leav[ing]
my body,” or of going “someplace else mentally.”** The aftermath is a high
incidence of dissociative disorders diagnosed in individuals emerging from
prostitution.**

In the study, though more violence occurred in street prostitution than in
brothels, the incidence of Post-Traumatic Stress Disorder (PTSD) remained
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the same in either case.*® The level of PTSD was higher in prostituted women
than in people seeking refuge from state-organized violence.*® The psycho-
logical damage stems from the act itself, and no amount of “improvement”
to the conditions of prostitution will eliminate the harm.

Further studies by Melissa Farley reveal that the health effects of prostitu-
tion are wide-ranging and severe, commonly including tuberculosis, sexually-
transmitted diseases, frequent viral illness, vaginal infections, backaches,
pelvic pain, substance abuse, sleeplessness, depression, headaches, eating
disorders, cervical cancer, hepatitis, broken bones, brain injury resulting from
head trauma, anxiety disorders, dissociative disorders, infertility, and early
mortality.’” Along the same vein, news reports have extensively documented
that HIV/AIDS infection is rampant among prostituted persons, and is a lead-
ing cause of death among prostituted women.*

Poverty and inequality The harms of prostitution are so profoundly linked
to gender, class, and racial inequality that the prostitution industry is one of
the world’s most extreme systems of discrimination. Its victims are over-
whelmingly female and overwhelmingly poor.* They are made vulnerable
by a number of factors, including the disadvantaged status of women living
in certain regions in the world, by childhood sexual abuse for which girls
are disproportionately targeted, and by the desperation induced by poverty.*
Once in prostitution their status falls even lower and their life prospects are
more sharply curtailed.*! Trafficking and sex tourism have contributed to the
already strong role of racial and ethnic discrimination in prostitution, with men
from richer industrialized countries purchasing women from developing or
impoverished regions.* Among prostituted women, it is often undocumented
women trafficked from poor countries who suffer the worst exposure to the
most harmful and unsafe practices within prostitution.** Prostitution is both
cause and effect of cruel and entrenched inequalities.

Legalization does not eliminate violence in prostitution

Research by Dr. Farley from 2004 has shown that legalization does not
protect women nor eliminate the violence against them.** Women do not
think legalization has helped them, whether in the Netherlands, Colombia,
Germany, Mexico, South Africa, Washington D.C, or Zambia.* Some women
in the U.S. and New Zealand actually felt safer on the streets where they
could reject customers and write down license plate numbers.* Dutch women
did not register under the prostitution laws because they did not want to be
labeled as a “prostitute” for the rest of their lives, and because they feared
that the zoned prostitution areas were more dangerous.”’ Another study by
Dr. Farley found that women arguably have less control in brothels and other
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indoor facilities because the owners control what they do and with whom,
and thus, they are exposed to even more violence.*

A study in Cambodia, where prostitution is not criminalized, found that,
“Most street sex workers are frequently harassed and abused in various ways,
merely because of their occupation.”® The research team interviewed 24
prostitutes, of which 21 percent were under 18 years of age, and 41 percent
were divorced with children. The study found:

Almost all the sex workers said their final decision to enter the sex industry
was driven by extreme poverty and the lack of any other opportunity to gener-
ate income. A common scenario was that one of the sex worker’s parents had
become ill and had incurred significant debt from the medical treatment. As
“good daughters,” they came to Phnom Penh to support their parents and pay
back the family debt.

Almost all the sex workers complained to the research team that they had
suffered considerably from some form of violence by clients; they are often
beaten, kicked and raped. Gang rape by groups of young students is particularly
common. Sex workers, however, have kept silent regarding this suffering.
Despite frequent violence and fear of potential violence, street sex workers are
still determined to work, because they are in urgent need of money to support
their impoverished rural families.

Most of the sex workers suffer from low self-esteem and social discrimination.
Some insist that they can never reveal their current occupations to their family,
especially to their parents, because they fear that their parents will be ashamed
or will abandon them, accusing them of becoming “broken girls.” Even though
most of them are willing to quit when they can save sufficient money to support
their family, the lack of adequate skills to make a living makes it difficult for
them to take this step. *°

Despite claims to the contrary, legalization does not make prostitution safer
or less harmful. In countries that have legalized prostitution in a misguided
effort to reduce its harm, rates of assault and rape against prostituted persons
remain extremely high.>! Survivors of the prostitution industry report that the
trauma associated with physical danger is matched by the trauma associated
with constant sexual degradation, with having one’s body sold as a commod-
ity.’2 One survivor described the experience in this way:

It was horrible, they’d look you up and down. That moment, when you felt
them looking at you, sizing you up, judging you . . . It used to make me furi-
ous, but at the same time I was panic-stricken, I didn’t dare speak . . . [ was the
thing he came and literally bought. He had judged me like he’d judge cattle
at a fairground, and that’s revolting, it’s sickening, it’s terrible for the women.
You can’t imagine it if you’ve never been through it yourself.>

Similarly, numerous accounts reveal that when prostituted women were
asked if legalization would make the practice safer, large majorities of pros-
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tituted women said, “No,” because prostitution itself embodies physical and
sexual assault. Their lives consisted of being hunted, dominated, assaulted,
and battered while facing sexual harassment, economic slavery, discrimina-
tion, racism, classism and bodily invasions. Three women, in the 1998 Farley
study, who worked in a U.S. brothel said that their lives were unbearable.**
Another women in the study described prostitution as “paid rape.”* The
study’s findings can be summed up by a statement from a Thai prostitute
collective, called Empower, “We have 2,000 members who are sex workers
and none of them sees this as a real profession. But most of them have a
very limited education and are either forced into prostitution by poverty and
ignorance or lack of other opportunities.”®

According to the Raymond study, in the U.S. sample, one-half the women
brought from the Newly Independent States (NIS) (countries which were re-
publics of the U.S.S.R. until 1991) thought they would be killed in the brothel
in spite of alleged monitoring and “bouncers” to protect them.”” When asked
if they thought prostitution should be legalized, 96 percent of Filipino women
said “No;” 50 percent of Venezuelans said “No;” 56 percent percent of NIS
women said “No;” and 85 percent of U.S. women said “No.”*

Legalization does not assist women in bringing criminal or civil claims
for the harm done to them. The problem is not the law; it is the general at-
titude toward women. But attitudes are not likely to change just because of
legalization, as explained by this article from the British magazine The New
Statesman:

Far from containing it, legalization would allow thousands more women and
girls to be drawn into prostitution without any demonstrable decrease in violence
or involvement of criminal gangs. The European countries that have experienced
the biggest increases in numbers are those where there are elements of legaliza-
tion, namely Germany, the Netherlands, Denmark and Italy; in the Australian
state of Victoria, often cited by campaigners for legalization, the number of
prostitutes is said to have doubled between 1994 and 2002. (Australia and the
Netherlands also have the world’s highest number of sex tourists per capita,
supporting the proposition that legalization normalizes the act of buying sex.)
There is evidence, too, that legalization acts as a “pull factor” for traffickers;
in 2003 the Amsterdam City Council decided to close down its street tolerance
zone, the mayor declaring that “it appeared impossible to create a safe and
controllable zone for women that was not open to abuse by organized crime.”*

No amount of legalization can change the fact that sexual violence and
physical assault are the norm for women in prostitution, resulting in long
term physical and psychological harm—no matter if the assault was “legal”
orillegal. In fact, even those who advocate for the legalization of prostitution
admit that significant violence exists. For example, the Australian Occupa-
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tion and Safety (OSHA) Codes, which govern legalized prostitution in the
country, recommend self-defense training and classes in hostage negotiation
skills.®® Here is an example of government acknowledgment that prostitution
is potentially violent for women. There are other jobs that are known to be
dangerous—mining, oil drilling, construction—where recommendations are
also made on how to avoid injury, but there the anticipated injuries are not
crimes, as they are in prostitution.

Violence is a criminal act—obtaining “consent” is no defense Some
people try to make a distinction between “voluntary” and “forced” prostitu-
tion to justify legalization. The reality is, however, that violence is often the
precursor to women entering into prostitution in the first place. Pimps and
customers use the same methods as other abusers: denial, economic abuse,
isolation, verbal abuse, threats and intimidation, physical and sexual assault,
and captivity. The only difference between the behavior of pimps and johns
is that money is paid. But a criminal cannot avoid prosecution because he
paid the victim or the victim allegedly “consented.” A criminal act is defined
by the law as an offense against societal norms, as well as against the spe-
cific victim. No degree of alleged victim “consent” can change the societal
norm that represents the baseline of acceptable behavior. Thus, no amount
of “consent” can de-criminalize behaviors that compromise the fundamental
rights of the consenter; the state’s role as protector supersedes the individual’s
right to consent in certain circumstances. Criminal law should protect women
from inhuman and degrading treatment, to guarantee the preservation of their
intentionally and constitutionally protected rights.

Even if a woman’s consent makes a difference, consent means more
than just agreeing to do an act. For a genuine choice to exist there must be
informed consent and available options. Without knowledge of the reality of
prostitution, women cannot make an informed judgment about their willing-
ness to enter into the arrangement. Unfortunately, knowledge is rarely the
issue. More often it is the lack of available options. The average age of entry
into prostitution is fourteen.®' At the age of fourteen a girl is not able to drive
a car or bind herself in contract. A fourteen-year-old cannot consent to sex,
therefore she cannot have the mens rea necessary to commit prostitution; it
is a Irgal impossibility.

Homelessness is the impetus for many women to enter prostitution and
its long cycle of violence. Poverty-stricken Central American women des-
perately fleeing to the U.S. are often forced into prostitution when smugglers
steal their money and border authorities deport them back to Mexico. One
woman caught in this deadly cycle asks, “What else can I do now?”®? An-
other asks, “I can’t go home, and I can’t tell my family where [ am . .. What
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choice did T have?”®® A victim is subjected to repeated violence, and once she
understands that she cannot escape, then it is claimed she has “consented.”
Even law enforcement officers and social service providers know that women
do not enter prostitution voluntarily.*

The Special Rapporteur of the UN on Trafficking made specific findings
about the irrelevance of “consent” in her 2005 report:

It should now be clear that the second clause of article 3 (b) is referential to
the 1949 Convention for the Suppression of the Traffic in Persons and of the
Exploitation of the Prostitution of Others. It does not limit the universe of cases
in which consent is deemed irrelevant. Simply put, the victim’s consent to the
intended exploitation set forth in subparagraph (a) is irrelevant in all trafficking
cases under the Protocol definition. . . .

The Protocol does not necessarily require States to abolish all possible forms
of prostitution. It does, however, require States to act in good faith towards the
abolition of all forms of child prostitution and all forms of adult prostitution
in which people are recruited, transported, harbored, or received by means of
the threat or use of force, or other forms of coercion, of abduction, of fraud,
of deception, of the abuse of power or of a position of vulnerability or of the
giving or receiving of payments or benefits to achieve the consent of one
person having control over another, for the purpose of exploiting that person’s
prostitution...For the most part, prostitution as actually practiced in the world
usually does satisfy the elements of (sex) trafficking. It is rare that one finds
a case in which the path to prostitution and/or a person’s experiences within
prostitution do not involve, at the very least, an abuse of power and/or an abuse
of vulnerability. Power and vulnerability in this context must be understood
to include power disparities based on gender, race, ethnicity and poverty. Put
simply, the road to prostitution and life within “the life” is rarely one marked
by empowerment or adequate options. . . . Thus, State parties with legalized
prostitution industries have a heavy responsibility to ensure that the conditions
which actually pertain to the practice of prostitution within their borders are
free from the illicit means delineated in subparagraph (a) of the Protocol defi-
nition, so as to ensure that their legalized prostitution regimes are not simply
perpetuating widespread and systematic trafficking. As current conditions
throughout the world attest, State parties that maintain legalized prostitution
are far from satisfying this obligation.%

Simply put in the report, a woman must often make the least intolerable
choice among bad choices. Such a “choice” is commonly the only one avail-
able to those who have been traumatized or oppressed. This is not consent.

The paradoxes of legalization

Legalization only results in greater demand, a magnification of violence,
as well as bizarre paradoxes in efforts to “manage” prostitution. In Australia,
for example, neither a teacher who is moonlighting as a prostitute at night, nor
a male teacher who frequents a brothel could be terminated from a teaching
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position.® In other words, if prostitution is legal, even those in charge of edu-
cating children cannot be prohibited from it. In Germany and New Zealand,
where prostitution is decriminalized, women fear that they will be denied
unemployment benefits if they do not “consent” to work as prostitutes. In
2005, a German woman who was a qualified information-technology worker
was threatened by a government agency that her unemployment benefits
would be terminated if she did not take a job at a legalized brothel.®’

Another likely paradox of legalization is the shrinkage of resources for
women to actually improve their lives due to the belief that prostitution is a
legitimate way out of poverty. This paradox becomes more pronounced as
the prostitution market grows and is legitimized. For instance, women and
girls are commoditized as products for sale to such an extreme that one can
now access “consumer guides” to buy women on the web. The men who
frequent such websites “consider themselves connoisseurs of fine women,”
like fine wine or fine chocolates.® Women are forced to do as the men who
buy them want because the buyers have the power to post a bad review—a
kind of complaint process if their “products” dissatisfy them.

This market push and pull puts prostituted women in an impossible
quandary. “It’s a double-edged sword,” said Helen, a $350-an-hour escort
in a Western state, who said she was in the business to make enough money
to “go to graduate school so she could teach.”® Helen’s remark begs the
vital question: so long as there is prostitution, why should the State provide
women students support to finish their education? Robyn Few, a former
prostitute who lobbies to decriminalize prostitution as executive director of
the Sex Workers Outreach Project in San Francisco, responds to “consumer
guides” on a personal level, saying plainly —"I hate it"—and that it facili-
tates women “being reviewed and rated like some subhuman.””® However, if
prostitution is legalized, market forces will make it difficult for many women
to improve their lives, while at the same time, exposing them to even more
abuse, violence, and danger.

Acceptance of prostitution justifies violence against women. The men
who engage in it have more discriminatory attitudes against women and are
more accepting of prostitution and rape myths as well as being more violent
themselves.”" A thriving sex industry increases child prostitution and other
sex crimes.” In other words, there is no way to improve a fundamentally
discriminatory practice.

The intimate connection hetween prostitution and human trafficking

While there is a great global outcry against trafficking, the majority of sex
trafficking would not exist if prostitution did not exist. Even the Netherlands
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government admits the two cannot be separated, nor can trafficking be con-
trolled while prostitution is legal. If there were no profit to selling women,
the criminals would not bother. If they did not need more and more women
for prostitution, there would be no “market.” The International Organization
of Migration (IOM) attributes the rise in trafficking to the rise of prostitution
in Europe.” In the Netherlands the sex industry increased by 25 percent after
legalization.™ In the same vein, the U.S. Department of State recognized that
legalized prostitution makes anti-trafficking work more difficult.” Legaliza-
tion only leads to expansion.

The clear relationship between trafficking of women for prostitution
purposes is made clear in the Shadow Report for the CEDAW Committee
in Australia:

Since legalization of brothel prostitution in Australia, the trafficking of women
into prostitution has become a growing problem. Itis estimated that 1,000 traf-
ficked women are currently in Australia. Legalization creates the demand for
trafficking, as brothels seek to find sufficient women to sell, and seek women
who are willing to do particularly painful activities and work without condoms.
Sex entrepreneurs find it hard to source women locally to supply an expanding
industry and besides, trafficked women are more vulnerable and more profitable.
In Australia trafficking mostly takes place in legal brothels

Traffickers arrange for women to arrive on tourist visas, apply for refugee status
for them, and set them to work legally in brothels while they await the outcome
of'their applications in conditions of debt bondage The refugee applications are
routinely rejected, but by then the traffickers have made their money and may,
themselves, tip off the immigration authorities to women who have expired
visas. Traffickers sell women to legal and illegal brothels in Victoria for 15,000
AUD each. The women are debt bonded so the profits of their enslavement do
not go to them. Police estimate trafficked women are forced to have sex with
800 men to pay off their so-called debts before they receive any money They
appear, a police spokesperson said, to be flown here “to order. It is estimated
that 1 million AUD is earned from trafficked women weekly.

The legalization of the industry has made life easier for the traffickers—not
their victims. .Women are told that the industry in Australia is safe because it
is legal. For that reason, prostitutes also told the police will not be sympathetic
to complaints. 7

Thus, legalization creates a false impression of security among women
while simultaneously cutting off their ability or motivation to report abuse.
When a woman does seek legal redress she is often not believed to be credible.
In a Victoria case from 2004, “[the] jury did not find in favour of the trafficked
women because they could not fathom the idea that debt bondage equaled
slavery when a woman had ‘consented’ to come to Australia for prostitution
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in the legal industry.””” This example reinforces that legalization not only fails
to reduce violence against women, it is often used as a tool to perpetuate it.

The Netherlands experiment: The failure of decriminalization

It is estimated that about 30,000 people “work” in prostitution in the Neth-
erlands.” The prostitution industry rakes in one hundred million dollars per year.”
The Netherlands’ strategy to eliminate trafficking was to decriminalize prostitution
and initiate a license system for brothel operators handled by the municipalities. It
was seen as a way to stop ignoring the brothels and instead admit their existence.
The goal of decriminalization and regulation of prostitution was to raise working
conditions for sex workers, make the sex industry more transparent, and allow the
police to monitor the situation effectively.®

The Netherlands passed the “Abolition of the Ban of Brothels” in 2000.*!
The purpose of the law was to more closely monitor and regulate the approxi-
mately 2,000 pre-existing brothels and sex-clubs in the country. Lawmakers
believed the law would work against the so-called “involuntary” prostitution
and the exploitation of minors and undocumented immigrants in prostitution,
and other unacceptable forms of sexual exploitation. This law was supposed
to make it unattractive and impossible to employ undocumented immigrants
as prostitutes, thus diminishing trafficking to the Netherlands.?? It has been
a complete failure. The alleged goal of legalization—the prevention of
trafficking—has not been accomplished. Following the Hague Ministerial
Declaration on European Guidelines for effective measures to prevent and
combat trafficking in women for the purpose of sexual exploitation from
1997, the Netherlands appointed a National Reporter on Traffic of Persons,
Mensenhandel.® This bureau estimated the number of victims of human
trafficking in the Netherlands to be about 3,000 to 3,500 persons in 2003.%

The central problem is in the economics of the sex industry. A story in
January 2006 from the UN Information Service welcomes a new campaign
in the Netherlands to identify victims of trafficking who have been forced
into prostitution.® In the report, it is noted, “Victims of trafficking suffer the
most cruel, degrading and violent treatment. I encourage people to support
this important campaign and provide information to their local police or
through the hotline. I hope other European countries will also do more to
end sexual exploitation.”®® What the speaker fails to realize is that the State
cannot end sexual exploitation so long as it endorses prostitution. Prostituted
women and girls will always have to be procured anew. If demand is not
addressed, there will never be enough supply of women as “product,” and
trafficking will continue.

It is critical to point out that even though the international recruitment
of persons for “sex workers” is criminalized, domestic or “voluntary”
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prostitution in many places is not. Everybody seems to agree that traffick-
ing is a violation of human rights, but trafficking would not exist without
prostitution and the market for it. It is not possible to separate the notions
from one another. Ultimately, “Legalization protects some men’s rights to
cheap, easily accessible sex and pimps’ ability to earn a damn good living
by getting women to do it.”*” Although people agree that prostitution is not
an ideal “profession,” many continue to legitimize it by stating that we do
not live in ideal world.®® While that is true, the central tenet of international
law is that human rights apply to all and that we should strive toward it, not
simply accept the status quo.

On the other hand, pro-prostitution movements ignore social context.
Author, Kathryn Cullen-Dupont, states, “The pro-prostitution lobby stands
on a shaky platform of economic justice built on the false premise that pros-
titution is a quid pro quo commercial sexual transaction and as such should
be subject to standard labor laws and protections.”® As Cullen-Dupont
correctly observes, the belief that economic justice exists is simply not so
when women do not have equal bargaining power with men. It is a contract
of adhesion that by definition is not equal.

Such a rationale, to professionalize prostitution, has been put forth by the
Netherlands and Belgium. However, this rationale has been contradicted
by positions later taken by the countries in other legal proceedings. In one
case, the Netherlands argued they could refuse entry to prostituted women
“on grounds of public interest.”® If it is in the public interest to refuse entry
to the Netherlands on the grounds that a given person is a prostitute, how
can it be in the public interest to have legal prostitution? The Secretary of
State rejected applicants on these grounds, stating that, “prostitution is pro-
hibited activity or at least not a socially acceptable form of work and cannot
be regarded as being either a regular job or a profession.”' The abolitionists
agree, but coming from the Secretary of State of the Netherlands, where
prostitution was legalized, it shows a certain hypocrisy toward women, and
worse, indicates that legalization has nothing to do with improving the health
or dignity of the women.

Similarly, both the Netherlands and Belgian governments argued that
prostitution could not be treated as a regular commercial activity because it is
impossible to determine if a prostitute has freely moved to the Member State
to pursue those activities. The Governments argue that prostitution may have
the appearance of independence, but because procuring women (through traf-
ficking) is illegal, any employment relationship must be organized illegally.
Therefore, “prostitutes are normally in a subordinate position in relation to a
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pimp.”** Both countries argued that trafficking for the purposes of prostitu-
tion is illegal, immoral and difficult to control. The Netherlands continued to
hold conflicting opinions regarding legalization and improved conditions for
prostituted women as late as 2004.%* If the Netherlands government agrees that
it is impossible to control trafficking and that every employment relationship
with the prostituted woman must be organized illegally and that women are
in a subordinate position, then they should outlaw it

A European Union Court held in a 2001 case, Jany, that prostitution is
an economic activity that can be pursued by a self-employed person, but it
must be established that there is no relationship of subordination regarding
choice, working conditions and conditions of remuneration; it must be under
that person’s own responsibility; and the monies must be paid directly and
in full to the person.®* Under these requirements, brothels are illegal in the
EU because a brothel cannot ever meet these conditions. Because human
trafficking and prostitution are inextricable, the legalization of prostitution
cannot avoid violating international law.

Part lI: International jurisprudence defines
sexual violence as a crime

States that legalize prostitution are violating several international con-
ventions. Article 9 of the United Nations Protocol to Prevent, Suppress and
Punish Trafficking in Persons, Especially Women and Children, requires that
states take legislative action to discourage exploitation and acts that lead to
trafficking.”> But, states are doing the exact opposite when they legalize
prostitution because prostitution is the driving force behind increased sex
trafficking, and it specifically targets and exploits women.

Precedential International Law

The Convention on the Elimination of all Forms of Discrimination
Against Women (CEDAW) The Convention on the Elimination of all Forms
of Discrimination Against Women (CEDAW) is the leading international law
instrument developed to fight gender inequality. It says clearly in Article 6
that states must eliminate exploitative prostitution.”® When a state legalizes
prostitution and collects taxes on the abuse of women, it is exploitation.
Equality before the law and the dignity of the individual are norms in every
human rights document. These norms are violated by the legalization of
prostitution, which gives license to the sellers of women and use of their
bodies as commodities in the market place.

Further, CEDAW General Recommendation 19 declares that violence
against women constitutes gender discrimination.”” Gender-based violence is a
powerful example of such discrimination. Specific sections in Recommenda-
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tion 19 say that State Parties should take appropriate measures to overcome
all forms of gender-based violence, whether public or private acts.”® State
Parties shall also ensure that laws against abuse, rape, sexual assault and
other gender-based violence give adequate protection to all women; respect
their integrity and dignity as persons; take effective measures to overcome
attitudes and practices on gender-based violence; and acknowledge specific
preventive and punitive measures necessary to overcome trafficking and
sexual exploitation.”

The Vienna Declaration and Program of Action (1993) Article 1 of the
Vienna Declaration defines the term, “violence against women,” as “any act
of gender-based violence that results in, or is likely to result in, physical,
sexual or psychological harm or suffering to women, including threats of such
acts, coercion or arbitrary deprivation of liberty, whether occurring in public
or in private life.”!® The Declaration stipulates that gender-based violence
and exploitation, including international trafficking, must be eliminated.'” To
comport with the Declaration, States should prohibit degrading practices such
as trafficking in women and prostitution and protect victims and persons in
potentially exploitable situations. The Declaration is not legally binding but
can be used as precedential soft law and thus set standards for interpretation.

The Slavery Conventions The conditions of prostituted women are akin to
slavery. These conditions are arguably banned under the Slavery Convention
0of 1926 and 1956. Under the Convention a “slave” is defined as:

Article 1(1) [A] person over whom any or all of the powers attaching to the
right of ownership are exercised. (2) ‘Slave trade’ is defined to include ‘all
acts involved in the capture, acquisition or disposal of a person with intent to
reduce him to slavery; all acts involved in the acquisition of a slave with a view
to selling or exchanging him; all acts of disposal by sale or exchange of a slave
acquired with a view to being sold or exchanged, and, in general, every act of
trade or transport in slaves.!”

There is no doubt that “powers attaching to the right of ownership” are
exercised in prostitution. Women are bought and sold, traded and shipped
like merchandise. This is the account of many survivors. The existence of
actual “slave markets” where women are literally put on the auction block is
well documented.'® The “consumer guide” to prostitutes, mentioned earlier,
is another example of the ultimate commodification.!%

Under the 1956 Supplementary Convention on the Abolition of Slavery,
the Slave Trade, and Institutions and Practices Similar to Slavery, the defini-
tion of “slavery” was expanded to debt bondage.'* Further outlawed was any
institution where a woman, without a right to refuse, is promised or given
in marriage in payment or consideration of money or services. A husband
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cannot transfer his wife, nor can any woman be inherited on death or parents
sell a young child.!® Transporting slaves between countries—i.e., trafficked
women—was also prohibited.'”” In addition, the International Labor Orga-
nization (ILO) also prohibits the conditions under which prostituted women
are held.!® The voices of the women are clear. They are held in slavery;
they are being traded as slaves.

The Convention Against Torture (CAT) The international prohibition
against torture is one of the most fundamental tenets of human rights law.!%
Torture is an assault on the person’s identity, respect, and dignity. It often
involves isolation, removal of clothing, assaulting sexual organs, depriving the
victim of sleep, inflicting psychological and physical pain, and rape—many
of the exact crimes prostituted women report on a routine basis. The human
rights activist Barbara Rogalla suggests looking at individual instances of
torture as a social process happening over time.'' That process involves
ongoing indignities and ill-treatment leading to psychological damage,
isolation and the invisibility of the victim. That is exactly what happens to
prostitution victims.

Sexual violence is a means of exercising power and domination over the
victim to gain control, degrade, and humiliate. Rape is gender-based torture
used to intimidate and humiliate women and strip women of their integrity
and sense of self. The trauma extends far beyond the attack itself, including
emotional torment, psychological damage, physical injuries, disease, social
ostracism and other consequences that devastate the lives of women.!!! It at-
tacks the essential physical and psychological integrity of a human being.!'?
The International Criminal Tribunal for the Former Yugoslavia (ICTY) in
Furundzija' stated that humanitarian law must include humiliation of the
victim as a possible outcome of torture. In fact, the opinion analogized hu-
miliation to intimidation, which is explicitly named.'*

The International Criminal Court The International Criminal Court
Statute defines crimes against humanity to include “rape, sexual slavery,
enforced prostitution, forced pregnancy, enforced sterilization, or any other
form of sexual violence of comparable gravity . . . when committed as part
of a widespread or systemic attack directed against a civilian population,
with knowledge of the attack . ...”""> International jurisprudence has moved
to recognize rape and other sexual offenses toward women for what they
are—crimes.

Ad Hoc Tribunals The East Timor Regulations promulgated by the United
Nations Transitional Administration list sexual offenses as a serious crime. !
As crimes against humanity, it includes rape, sexual slavery, enforced prosti-
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tution, and other forms of sexual violence of comparable style.!"” Torture is
defined as the “infliction of severe pain or suffering either physical or mental
in custody or under the control of the abuser.”!8

In 1998, the Rwanda Tribunal defined rape as a form of genocide!"’
and the Yugoslavia Tribunal defined rape as a form of torture in Celebici'®
and Furundzija.'*' The statutes of both tribunals list rape among the crimes
against humanity and through the jurisprudence of both, rape and other
forms of sexual and gender-based violence have been recognized as a form
of genocide and torture.

The acts of the defendants at the ICTY'?2 were very similar to the acts
done to prostituted women on a daily basis, as found in the studies detailed
in Part I. Soldiers rubbed a knife against a woman’s inner thigh and lower
stomach, threatened to put a knife into her vagina, badly beat one victim,
beat the women on the feet with a baton, and forced them to have oral and
vaginal intercourse as well as lick their penises.'”® Victims were forced to
stand naked, their children were threatened, and they were locked in a room
with only a small blanket."”* The court found that the victims experienced
severe physical and mental suffering as a result.'

The Court held that under international human rights law, the prohibition
on inhuman and degrading treatment and torture is a peremptory norm or
jus cogens. In other words, a State cannot use any excuse to justify those
acts, including the legalization of prostitution.’?* The fact that inhuman and
degrading treatment is jus cogens prevents any State from passing any legis-
lative, administrative, or judicial act authorizing the acts. States are actually
obligated to prevent the acts and must take measures to end any such behavior.
Any legislation permitting inhuman treatment to continue must be repealed.

Further, the State has an obligation to other States as well. The facts show
that legalized prostitution drives sex trafficking. Therefore, States owe an
obligation to other States to prevent sex trafficking by ending prostitution.
The Convention Against Torture was not intended to leave persons without
redress because their State was incapable or disinclined to protect them.!?’
Victims are protected regardless of their characters, their own actions, or
even their torturers.'?

In another ICTY case, the female victims were locked in an apartment
with no access to the outside world.'” Their male captors had knives, rifles
and pistols.'* The women had to obey every command, including cleaning up
after their tormenters and serving them food.!*! They were stripped, ordered
to dance, and, ultimately, they were sold.’*> The tribunal found that such
acts, “no doubt constitute serious violations of common Article 3,'* entail



82 national lawyers guild review

criminal responsibility under customary international law.”'** The Court went
further than the Furundzija Tribunal by discussing factors other than coer-
cion or force that would render sex as rape. The underlying legal principle,
it explained, was that sexual penetration is rape if it is not truly voluntary
or consensual on the part of the victim, which goes beyond only looking at
force but also looking at the issue of sexual autonomy. Sexual autonomy is
violated whenever the person has not freely agreed to it or is otherwise not
a voluntary participant.'** Prostituted women continually say they have no
ability to control whom they must service or which acts they must perform.
In fact, they have /less control in legalized brothels than on the street.

The absence of consent or voluntary participation was also discussed in
Dragoljub.*® Looking at the circumstances that define the vulnerability or
deception of the victim, the Court concluded that the common denominator
was that the perpetrator overcame the victim’s will or negated her ability to
freely refuse sexual acts—temporarily or permanently.'’ It found that alleged
consent is not a defense under the Rules of Procedure'*® because no person
can consent to be a victim of crime. The opinion urged that the focus must
remain on the criminal act, not on the behavior of the victim. Prostituted
women are “seasoned” by beatings and rapes, deprived of their identification
documents, left naked, locked in rooms until they learn that they have no
hope of escape. Capitulation of the victim cannot be construed as “consent.”

The European Court of Human Rights The European Court of Human
Rights (ECtHR) has established that filthy conditions, water shortages, skin
infections, and sleep deprivation can constitute torture when the suffering is
intense. Likewise, when the government refuses to intervene, it is systemati-
cally facilitating torture, and should be held liable under the Convention.'*
Many women in prostitution report such conditions. In places where pros-
titution is legalized, the state not only ignores the conditions, it legitimizes
them. Therefore, States must be held accountable under ECtHR for their
failure to eradicate torture.

In Siliadin v. France,'® the ECtHR held that there had been a violation
of Article 4 of the European Convention of Human Rights’ prohibition of
servitude. The victim was a Totolese national who was brought to Paris at
fifteen to do domestic work but who became an unpaid servant when her
passport was confiscated.'*! The couple controlling her was first convicted,
then acquitted on appeal, and then convicted again of making the victim work
for them without pay.'** However, the Court found that her working and living
conditions were incompatible with human dignity.'*

This decision was taken to the ECtHR as violating Article 4 against forced
or compulsory labor. Given that the vast majority of women are coerced
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into prostitution and 92 percent of prostituted women seek to escape, one
can certainly argue that they are providing services under coercion.'* The
factors the Court used to find compulsory servitude in the Siliadin case were
that her papers were confiscated; promises to adjust her immigration status
were never carried out; she feared being arrested by the police; she had no
freedom of movement or free time; she was subjected to complete dependence
on the couple; and she had no hope that her situation would improve.'** This
describes precisely the condition of most prostituted women.

Torture does not need to be enumerated in the European Convention
for an act to constitute a violation. Rape alone is sufficient to be defined as
torture depending on the motive of the perpetrator. In Ortiz v. Cramajo, for
example, the kidnapping, beating, and rape of a nun constituted torture.'*¢
In Selmouni v. France, the victim was beaten, sodomized, and threatened,
which constituted torture.'*” The acts were considered to be universally in-
tense, humiliating, heinous, and continuous so that they constituted torture
rather than just degrading treatment. These are very similar or identical to
acts prostituted women experience daily, sometimes under the auspices of
“legal prostitution.”

In Aydin v. Turkey, the female detainee complained of rape and argued
that it constituted torture.'® She had been stripped, put into a car tire and
spun around, beaten, sprayed with cold water from a high-pressure hose,
blindfolded, and raped.'* Medical evidence showed bruising and a torn
hymen.'*® The Court reiterated that there could be no derogation from the
prohibition on torture'>! because rape is an especially grave and abhorrent act
that leaves deep psychological scars that do not respond to healing as quickly
as other types of injuries.'*? Therefore, rape can be defined as torture rather
than inhuman and degrading treatment.

Prison conditions that are more humane than the captivity of many pros-
titutes have been held, in some circumstances, to violate human rights.'** In
one case, the inmate only had access to an open toilet, a tap with cold water,
two beds, a table and bench, central heating and a window with bars but no
natural lighting. The inmate had books, food, soap, and toilet paper in the
cell. The cell was overheated. The light was on twenty-four hours a day,
but the radio was switched off at night. The inmate had only recently been
allowed outside for walks. The Court found there was a violation of Article
3 of the Convention for the Protection of Human Rights and Fundamental
Freedoms based on these conditions.!** In another case,'* prisoners were held
in cells with a metal frame bed with a mattress, blanket and chair. There was
no natural light; the ventilation system did not work well and was noisy; there
was no call system in the cell; and there were no facilities for exercise. This
was held to violate the Convention as well.'* Women held in prostitution
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report being confined in much worse situations than those described by these
prisoners, and they have not been convicted of any crime.

Sexual assault is a serious interference in a person’s private life. It also is
a crime. States must criminalize such acts and create possibilities for prosecut-
ing the perpetrators of these assaults.'®” Physical integrity is a right protected
by Article 8 of the European Convention on Human Rights.!>® Interference
with the physical integrity of a person must thus be proscribed by law and
requires consent.'” States can curtail serious abuse, even if it takes place with
the abused person’s consent, by passing appropriate laws.'*° States, however,
may interfere when very strong reasons exist for such interference. Such
reasons could be the protection of minors, protection of others in dependent
positions, or protection of people who cannot make their decisions in com-
plete freedom. States can interfere with sexual acts that include the use of
significant violence even if consent exists.!! This has been done in a case
concerning sadomasochistic acts.

In many ways tolerance for prostitution is analogous to antiquated views
of sexual assault and domestic violence. It took a long time for institutions
to understand that rape is violence and not sex. Likewise, it took a long time
for the justice system to understand that domestic violence is not an accept-
able part of the marriage contract. At one time it was considered men’s right
to beat, rape, sell and even kill their wives because they owned them. Such
acts were not seen as “violence” or criminal. Historically speaking, it has
been only recently that both women and men agreed that these acts are not
acceptable and that women have all the human rights men do. Renunciation
of the right of men to rape their wives is an even more recent phenomenon.
The parallels among prostitution, domestic violence and marital rape are
very strong. How long will it take us to see that prostitution is simply men
paying to perpetrate violence against women?

Legalization of prostitution constitutes “state action”
under international law

Prostitution has been legalized in the Netherlands, Germany, New Zea-
land, some states of Australia, and in parts of Nevada in the United States. !¢
Canada and Thailand are considering it.'® In 2000, the Dutch Ministry of
Justice argued for a legal quota of foreign “sex workers” to feed their pros-
titution market that demanded more “bodies.”’** Similarly, the European
Court recognized prostitution as an economic activity so that more bodies
could be supplied.'®

The level of “state action” sufficient to be covered under international
law does not need to be actual authority but can merely be the “semblance of
official authority.”'® Legalization gives actual authority for the acts to occur.
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The acts need not occur when the government has direct control over the
victim but only the “consent or acquiescence of a public official” is neces-
sary.'®” By legalizing prostitution, the government is giving its consent to the
systemic violence toward women that is endemic to prostitution. Violence is
the logical outcome of government policy legalizing prostitution.

International law cases have found that a person who knew sexual vio-
lence was occurring and allowed it to take place is responsible because her
or his actions sent a clear signal of official tolerance.!®® The ICTY tribunal
held that the actus reus of aiding and abetting in international law requires
practical assistance, encouragement, or moral support that has a substantial
effect on the perpetration of the crime.'* It further held that mere knowledge
that the actions aid and abet is sufficient for mens rea.'’® The facts show that
legalizing prostitution increases both legal and illegal prostitution and does
nothing to diminish harm to women. Rather, it increases harm to women.

The European Court of Human Rights held in HLR v. France'" that
Article 3 of the European Convention for the Protection of Human Rights
and Fundamental Freedoms relating to torture may also apply when the
danger emanates from persons or groups of persons who are not public of-
ficials because of the absolute character of the right involved. Therefore,
the State cannot escape liability by claiming that private citizens own the
brothels. The State by its actions has authorized private citizens to engage
in violence. There is nothing novel about applying international law to
individuals who are outside the State. In fact international law binds every
citizen just as municipal law does. Thus both the State and the individual
are legally responsible.

Legalization of prostitution encourages human trafficking in violation
of international law

Without prostitution, which is the profit motive for sex trafficking, there
would be no trafficking. “Trafficking and Prostitution are one in the same,”
states anti-prostitution activist, Chong Kim. “How can they not be when hu-
man beings are being bought and sold for the sole purpose of marketing?”'"?

The CEDAW Committee has recognized that prostitution is intimately
connected to the trafficking of women. In the concluding observation for
Nepal, it voiced concern for the:

[H]igh incidence of prostitution and the increase in trafficking in women
and girls,” especially for prostitution. The committee urged the State to
review its current laws, to commit to implementing and enforcing compli-
ance, and to assess their compatibility with the Convention. Also important,
the committee urged States to “establish repatriation and rehabilitation
programs, and to support services for victims of trafficking.'”
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In its report for Cuba, the Committee acknowledged not only the increase
in prostitution but also the need to attack the root causes of prostitution and
provide rehabilitative programs for the women involved, citing programs
that promote economic independence in women as particularly effective.!™
The Committee again urged the State to assess the effectiveness of its pre-
ventative measures and to align them with Article 6 of the Convention.'”
Legalizing prostitution does not attack these root causes, but feeds on the
women’s economic desperation.

Part lll: Legalized prostitution violates key provisions of the UN
Convention on the Elimination of All Forms of Discrimination
Against Women (CEDAW)

The CEDAW Committee has recognized explicitly, as required by Article
6, that prostitution exposes women to violence and exploitation.!”® As such,
women are exposed to increased violence, crime victimization, and health
risks, which are key targets of CEDAW s goal to eliminate gender inequality.

There is a stark contrast between countries with legalized prostitution
and criminalized prostitution in terms of the promotion of gender rights. On
one hand, the abuse of women has become so entwined in Thailand that it
makes up 4.3 billion dollars per year.!”” The sale and abuse of women’s bod-
ies that contributes to the maintenance of the Thai government and society
for the benefit of men can be described as nothing but exploitation. The
World Trade Organization has suggested counting the proceeds in the gross
national product, suggesting that exploitation and abuse should be counted
as legitimate profit. The result of the situation in Thailand is indicated by the
CEDAW Committee’s Concluding Observations, namely the concern “[t]hat
traditional attitudes that foster discrimination against women and girls con-
tinue to prevail and to hinder the full implementation of the Convention.”!"®

Rather than tackling the serious problem of discrimination against women
in Thai society, the government compounds the problem by condoning the sale
of women as objects for the use of men, which infects the entire culture and
prevents the implementation of the CEDAW principles in the country. When
women are commodities, they need be treated no better than other marketed
products. Legalizing the sale of women only increases the problem, as the
Committee has found.!” Legalization allows for sex services to be advertised
in daily newspapers, which significantly increases prostitution.

On the other hand, countries that criminalize prostitution have stronger
records of preventing violence against women and children. In the 2001 re-
marks regarding Finland, the Committee pointed out not only that violence
against women is a very serious human rights problem, but also that the
government took it seriously and criminalized the buying of sexual services
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from minors.'"® The report also highlighted encouraging shifts in attitudes
toward legalized prostitution, including the decision of an eminent newspaper
not to publish advertisements for phone sex lines.

The Committee report further observes the vulnerability of immigrant
women in countries with legalized prostitution. The Netherlands report,
for instance, once again showed an increase in violence against immigrant
women, and higher rates of sexual violence against women as a whole.'®!
Likewise, in Spain, 9 out of 10 prostituted women are from other countries,
and many are there illegally, i.e., trafficked.'®? The leftist union found these
facts “alarming” and called for the “elimination” of prostitution, which it
considered “not work, but a modern form of slavery, inequality and gender
violence.”!®® Their report said 95 percent of prostitution is not voluntary.!3
As for the remaining 5 percent, “the description of voluntary must be viewed
in the context of the social, cultural and economic conditions that women
face.”!%

These outcomes are no surprise because the legalization of prostitution
creates the impression that women are suitable targets of violence. Violent
behaviors against women have been associated with attitudes that promote
men’s beliefs that they are entitled to sexual access to women, that they are
superior to women, and that they are licensed as sexual aggressors.'

Not only are certain women—including immigrant women—more vul-
nerable to abuse through prostitution, but legalization also promotes other
criminal activity, as evidenced by the CEDAW Committee.'®” Legalized
prostitution incentivizes illegal migration, and provides a lucrative source
of money for criminal gangs.'®® To effectively address organized criminal
enterprises, the international community must be willing to identify, and
eliminate, the inherent harms of prostitution.

Finally, another major concern found in the CEDAW report is the effect
of legalized prostitution on women’s health. The Committee, for example,
has recognized the risk posed by HIV/AIDS and STDs, stating that it is “[c]
oncerned that th[e] women are exposed to HIV/AIDS and health risks and
that existing legislation encourages mandatory testing and isolation.”'® In
affirming that response to the Guyana report, the Committee stated that “in
the light of the high incidence of HIV/AIDS in Guyana, full attention must
be paid to the health services available to prostitutes.”!*°

Legalization does not attack the poverty that the committee has
recognized as a commanding factor forcing women into prostitution

According to official UNDP data, almost half the world’s population lives
on less than US $1 per day. Of this number, 70 percent are women. The ILO
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report made it perfectly clear that women are forced into prostitution due to
economic need and sheer survival.'!' Under such extreme conditions, it is un-
likely that any of these women offer genuine consent to be used as prostitutes.

Committee reports repeatedly observed a connection between poverty and
prostitution. The CEDAW committee questioned, in the Finland Concluding
Observations, “[w]hether an increase in prostitution and traffic in women
was noticeable in view of the dire economic situation of the Baltic States
and whether related interim measures had been taken.”'® The Committee
made a similar observation in its report on Fiji, stating its concern with the
increasing prostitution problem because of economic hardship.'** Likewise in
the Czech Republic Conclusions, the Committee recognized that discrimina-
tion against women (e.g. wage disparities), segregation into low paying jobs,
rising unemployment, and the lack of opportunities for women has been a
driving force for prostitution and trafficking.'** To combat these considerable
problems, the Committee recommended that the government work to fight
the feminization of poverty and to improve the economic situation of women
in order to prevent trafficking and prostitution.

Finally, the link between prostitution and the lack of job opportunities was
highlighted in the Committee’s report on Cuba.!®> The Committee credited
both a growing tourist base and economic problems for women as the impetus
behind the rebirth of prostitution in Cuba.!*® Again, the Committee appealed
to the Cuban government “[t]o offer more and better job opportunities to
women who engaged in prostitution, and not to place the sole responsibility
for prostitution on the women themselves.”""’

So long as women are denied very basic means of survival—decent eco-
nomic opportunities and equality in the marketplace—they can never hope
to achieve social equality. Maintaining prostitution as a viable last refuge
for poverty-stricken women is inherently untenable. So long as prostitution
remains as an “option” for poor women, there will be less incentive to develop
educational opportunities, job programs, or economic policies that could lift
these women out of poverty in a positive, therapeutic fashion.

Legalization of prostitution violates CEDAW Articles 2(f) and 5(a) to
eliminate practices based on the idea of the inferiority of women

Article 2(f) of CEDAW mandates that parties to the Convention shall
“take all appropriate measures, including legislation, to modify or abolish
existing laws, regulations, customs and practices which constitute discrimi-
nation against women.”'®® Article 5(a) requires “all appropriate measures”
be taken to “modify the social and cultural patterns of conduct of men and
women,” so as to eliminate prejudices, customs, and any other behaviors or



legalization of prostitution is a violation of human rights 89

practices founded on the idea that either gender is inferior to the other or on
gender stereotypes.'®

The definition of “harmful traditional practices” was first offered in a
1995 UN Fact Sheet.?® As well as damaging the health of women and girls,
traditional and cultural practices are said to “reflect values and beliefs held
by members of a community for periods often spanning generations.”!
These practices are in place to benefit men. They are “consequences of the
value placed on women and the girl child by society,” and they occur in an
“environment of discrimination, which denies women and the girl child equal
access to health care, education, employment and wealth.”** They persist
because they are not questioned and eventually take on an aura of morality
in the eyes of those practicing them.

Prostitution fulfills this part of the “harmful traditional practices” defi-
nition very well. Defenders of prostitution tend to say that it is “the oldest
profession” and often use examples from prehistory to justify the view that
prostitution should be honored and celebrated.””® One problem with such
celebration is that the proponents assume a golden age in which women were
equal and in which the form of prostitution that existed was empowering to
women rather than abusive.

But there is no good evidence to suggest that prostitution had its origins
in an egalitarian society. Gerda Lerner attributes prostitution’s origins to the
practice of slavery in Mesopotamia, where extra slave women were placed
in brothels.?® Similarly, Julianna Howell notes that when legislation legal-
izing prostitution in Victoria, Australia was introduced, “a common view
expressed by members of parliament (MPs) [was] that prostitution is the
‘oldest profession’ and one that will never disappear.”?® A Victorian MP,
who had accepted the inevitability of prostitution told the story of “one of
the great [ Australian] dynasties,” which was founded when the “right man”
married a “humble prostitute.”?® The historical evidence of the longevity
of prostitution, and indeed its glorification, in different forms, can also be
used to support the idea that prostitution should be categorized as a harmful
traditional practice.

The legalization of prostitution perpetuates gender inequality under
the guise of women’s empowerment

All of the commotion emanating from the debates presently raging in
the international community of non-government organizations and feminist
academics about prostitution concentrate upon women as if men were not
involved in prostitution at all. Separating “forced” from “free” prostitution,
as some sex work and even anti-trafficking organizations now do, encour-
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ages the exclusion of the male buyers, and those who make profits from that
abuse, from consideration. But without these considerations, an accurate
picture of prostitution is impossible to achieve. Legalized prostitution exists
for the benefit of men.

It is a socially constructed masculine sexual desire that provides the stimu-
lus to the prostitution industry. Women cannot become prostitutes without
men’s demand to exercise their sexuality in the bodies of women bought
for that purpose. The prostitution industry exploits the economic, physical,
and social powerlessness of women and children, in order to service what is
primarily a male desire.

Prostitution is not about women enjoying rights over their own bodies.
On the contrary, it is an expression of men’s control over women’s sexual-
ity. It is the hiring out of one’s body for the purposes of sexual intercourse,
abuse, and manifestations of undifferentiated male lust. It is about gender,
ethnic, age, racial, and class power relations. By no means is it the “consent
of two adults,” when the purchasing party happens to be socially constructed
as “the superior sex,” or “the better class,” “the more mature” or “the lighter
skinned,” among other characterizations.”*"’

In western cultures women are conceptualized as freely choosing prostitu-
tion while the male abusers are invisible.?®® Perhaps this is a testament to the
growing acceptance that women possess free choice. More likely, however,
is the observation that men need to remain invisible if the social harm of
their woman-buying behavior is to be hidden from their women partners,
relatives, and workmates. Thus, prostitution, and the sins that it embodies,
remains primarily a “female problem.” This idea of the female prostitute
as the carrier of sin is reflected in the motivations of legalization. When
legalization is enacted in the present, the preservation of public health from
sexually transmitted diseases is generally given as the most important aim.
In fact, the object is to protect the health of the male buyers—not to prevent
women from further harm.

A comparison can be made here with female genital mutilation (FGM),?*”
which is often represented as something that women choose for their female
children. This practice is usually carried out by women alone and men are
absolved of responsibility. However, feminists campaigning against FGM
have consistently stressed that FGM occurs so that women may conform
to male ideas of female sexuality, and it is indeed male requirements that
underlie the practice.?"

Further proof that the system of legal prostitution is set up for the benefit
of men and not the protection of women is in Australia’s Occupational Health
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and Safety (OSHA) codes.”!’ OSHA laws guarantee the right of all workers
not to have their health put at risk through carrying out the ordinary require-
ments of their work.?'> Therefore, to protect the “workers” from health risks
of STDs, the customers—not the prostituted women—should be the ones
required to have health checks prior to any contact.?’* A medical certificate,
updated monthly, should be required from each customer and so on.

Some argue that because the woman is the seller, she must comply with
certain regulations to avoid “caveat emptor.” However, then it becomes
clear that the practice has nothing to do with women’s autonomy or dignity,
but her status as a product. It is not an item she is selling or even a service.
Instead, she is selling the right to do something to her body. Society does
not allow complete control over our own bodies—we cannot legally sell a
kidney though we can give one away. We cannot sell a baby though we can
give one away. Laws set certain baselines to illustrate what a society defines
as human rights, autonomy, and dignity.

The OSHA regulations in Australia also say that a woman can refuse to
have sex with a man who will not put on a condom.?'* But how should this
be enforced? A video camera in every room? A panic button around the sex
worker’s neck—which might lead to her being strangled? A microphone,
perhaps, where she will yell out a magic word and guards will come and re-
move him? Should he then be arrested? Some rooms now have three panic
buttons. At the least, the brothels should keep a computerized list of men
who have refused to wear condoms and check the identification of the men
upon entry, refusing entry to those on the list. There are no known instances
of this having been done, however.

The Australian government has a document on the “Resourcing Health
and Education in the Sex Industry” website that clearly instructs inexpe-
rienced, and probably very young, prostituted women that they should be
nice to customers, and that prostitution is not abusive. “Tips for Novices”
tells women to respect their customers, stating that “[u]nless a customer is
terribly rude there is no reason to cop an attitude with him or her. Both you
and your customers get something valuable out of the transaction that takes
place. It behooves you to honor the mutual exchange.”?'* These instructions
are provided by a state-financed and state-run organization. The state seems
to have taken sides here, serving the interests of the pimps rather than the
abused women. Women must smile their way through the abuse they expe-
rience and not think negatively about it.?'¢ In fact, the state tells them their
decision to become a prostitute deserves as much respect as Mother Theresa’s
decision to become a nun.?"’
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Prostitution has started to take on an aura of morality

Although prostitution traditionally has led to punishment and social isola-
tion for women (although not for the men who benefit from it), now it has
been legalized on a large scale. When the 1998 ILO report on prostitution,
The Sex Sector, can call for the recognition of the usefulness of prostitution
to the economies of South East Asia, then the status of prostitution as an
industry starts to take on the appearance of a positive good, rather than a
social evil.?"® The status of prostituted women does not necessarily change,
however, even though the business of making a profit from the industry can
become respectable.

The sex industry is a powerful educator itself, creating its own morality
through pornography. Pornography consists of photographs and moving im-
ages of women being paid to perform sexual acts, i.e., prostitution. It conveys
important messages that legitimize men’s prostitution abuse. It teaches that
women like and crave to be sexually used, despite the fact that the women are
in fact simulating desire or are even enslaved and clearly abused. It teaches
the practices of prostitution as what sex is. Pornography is, as Kathleen Barry
argues, the “propaganda of women hatred,” but it is also the force which pro-
pels the prostitution industry to expand and teaches new generations of men
a morality where the abuse of women in a sexual context is appropriate.?'

Prostitution is increasingly promoted as a therapeutic institution for
lonely, busy, elderly, or disabled men. Organizations, such as Touching Base
in Sydney, Australia, promote prostitution among disabled and aged care
organizations, and enlist community figures such as the Governor of New
South Wales to advocate on behalf of their organization. The rhetoric of
organizations such as Touching Base attempt to justify men’s use of women
in prostitution under the guise of “sexual rights,” without regard for the
rights of the women. The organizations distort sympathies for the situations
of people with disabilities to promote prostitution. For example, Touching
Base’s website offers that the organization was “developed to assist people
with disabilities and sex workers to connect with each other, focusing on ac-
cess, discrimination, human rights, legal issues, and attitudinal barriers that
both communities face. 22° Surely there is nothing related to true women’s
empowerment in this arrangement.

Prostitution is further given an aura of morality via academic rationaliza-
tions, which represent it as good for women, as embodying women’s choice
and agency and even as “feminism in action.” Thus prostitution is depicted
as contributing to women’s empowerment and those who continue to point
out the brutality involved in men’s prostitution behavior can be said to be
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acting against women’s interests. Mentioning the men whose interests create
and maintain prostitution becomes a social solecism.

Rather than striving to eliminate gender inequality through prostitution, a
significant amount of energy is being put toward better integrating prostitu-
tion into the global market. At a conference in the Balkans in the late 1990s,
co-organized by the anti-trafficking organization La Strada, a Transparency
International spokesperson actually stated that promoting a higher class of
prostitutes is “improving the product,” and making it easier for johns to
find cheaper women is “making it easier for the customer to find the right
product.”?! This illustrates two critical points: (1) that legalizing prostitution
means women become commodities in the stream of commerce; and (2) that
once prostitution is legal, all women potentially are prostitutes. The state
can no longer protect women from it, or prohibit women from doing it, and
can force women to do it.???

Legislation of prostitution violates community norms

Some states and even international and United Nations organizations
exhibit a schizophrenic attitude toward prostitution. A UN/AIDS and World
Health Organization (WHO) condom campaign in Thailand humiliated Thai
women by posting their photographs in brothels if they had agreed to sex
without a condom.?”® Men who refused to have sex without a condom were
not similarly humiliated. In 2001, a WHO staff member, Dr. Cris Tunon,
suggested that we should “accept the imperfections of society.””** In that
case, should we then accept slavery and torture along with prostitution? The
universal answer is “no.” Individuals and institutions that advocate for kind
and just treatment of fellow human beings require that the answer be “no.”
Yet we tend to accept the rape and abuse of women, simply because it is so
widespread and commonplace. In the 1980s, a lobbyist in Arizona argued
exactly that—because discrimination against women was so common to
prohibit it would diminish the seriousness of the law and the attention that
could be paid to other marginalized groups.?® It is a twisted logic that does
not pass inspection.

Moreover, countries considering the legalization of prostitution are not
paying attention to harsh lessons learned elsewhere*¢ In fact, “the reports
from Australia and New Zealand claim that such legalization led to more
organized crime-controlled street prostitution ‘terrorizing’ communities,
illegal brothels and a rise in victimized children and human trafficking.””??’
Prostituted women generally feel that laws do little about violence, and that
violence is a harmful but inevitable part of the sex industry. Ultimately,
social norms and prohibitions regarding trafficking, slavery, violence, and
exploitation of women and children have been violated by all countries with
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legalized prostitution, and they are guaranteed to be violated in countries
that legalize in the future.

Brenda Zurita of Concerned Women For America, an national organization
that campaigns against sex trafficking, cited the case of Amsterdam to make
her point that prostitution is not a profession but exploitation:

Amsterdam is known for prostitution. Its red light district draws tourists from
around the globe in search of sex and voyeurism. So, how did legalizing prosti-
tution work for Amsterdam? Amsterdam’s mayor admitted on October 20, 2005
that the Dutch experiment to end abuse by legalizing prostitution has failed.
An article in Life Site News quotes Mayor Job Cohen, “Almost five years after
the lifting of the brothel ban, we have to acknowledge that the aims of the law
have not been reached. Lately we’ve received more and more signals that abuse
still continues. The police admit, “We are in the midst of modern slavery.””®

Eighty percent of the women in Dutch brothels are trafficked, for ex-
ample.””® As other illegal behaviors are inherently tied to prostitution, the
legalization of prostitution violates underlying community norms and stan-
dards associated with such behavior, albeit cloaked in the legitimacy that
legalization provides.

Part IV: Solutions—to end exploitation

Demand must be attacked

There have long been viable solutions aimed at eliminating gender-based
violence rather than sanctioning it. The CEDAW Committee comments
regarding Norway—where buying sex is illegal but selling it is not—recog-
nized that in spite of various steps taken to assist victims, “[v]iolence against
women does not seem to have been reduced.””® Likewise, child abuse had
increased, especially incest,”! along with an increase in hardcore pornogra-
phy, prostitution and trafficking.?** Whether looking at individual history,
re-victimization, power relations, or family patterns, legalizing prostitution
has a negative impact on every indicator of violence against women. The men
who engage in it have more discriminatory attitudes toward women and are
more accepting of prostitution and rape myths as well as being more violent
themselves.?* A thriving sex industry increases child prostitution and other
sex crimes®*and has a negative effect on how women are regarded by men.**
The lack of gender equality promotes violence against women.

Norway has attempted to look not only at the women prostitutes but at
their male consumers. The Committee in its report on Norway referenced a
study that represented “prostitution as a problem that is not simply a problem
of women but of male sexual needs and desire to ‘control sexual relations.””>*
This finding by the Norwegian government fits clearly within the feminist
perspective and empirical evidence. The problem is not the women; the prob-
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lem is the gender relationship of power and control. Legalizing prostitution
only institutionalizes that relationship and gives it government credibility.

The missing link is the user, the customer, the john.*” On the rare oc-
casions when a trafficker is caught, she or he may get a lengthy sentence.
Often, when the victims are caught, they too are punished or immediately
deported. But the customers, who are creating the demand without which
there would be no prostitution, rarely bear any penalty. These customers may
be having sex with children, often knowingly or at their own request, or with
women they can see are battered and bruised. Yet they face far fewer legal
or societal consequences.

Studies of the customers show their use of prostitutes is tied to their dis-
regard for women. A john who was guaranteed anonymity said prostitution
was like “renting an organ for ten minutes.” Another man said, “I use them
like I might use any other amenity, a restaurant, or a public convenience.”**

As writer Joan Smith postulates, many assumptions exist regarding the
interrelatedness of male sexuality and prostitution:

One is the rarely challenged claim that there is something peculiar to male
sexuality that makes men entitled to sexual release whenever they want it;
another is that women are a class from which men should expect to get sex,
regardless of the damage they inflict on individuals. In that sense, it is just as
much an abuse of human rights as conventional slavery, which assumed that
Africans could be bought and sold for use by white people.?*

But there is a shifting understanding of this interrelatedness. The CEDAW
Committee has recognized more than once that the client and procurer must
face criminal penalties to end prostitution, and that the responsibility for
ending prostitution should not be placed on the women but on the procurers
and clients.?® That is to say, there is a shift away from male entitlement and
toward male culpability.

This shift, however, is not without skepticism. In the 2001 Concluding
Observations?*! the Committee expressed concern that Sweden’s approach
to penalizing the buyer might increase clandestine prostitution while like-
wise expressing concern that Sweden has become a destination for trafficked
women. The Committee urged the Government to evaluate the policy, which
it has done. The effects of legalization on the numbers of women involved
in prostitution is clear from a comparison with Germany, which has legalized
brothels and has 3.8 prostituted people per 1000 population, and Sweden,
which penalizes the male buyers and has 0.3 prostituted people per 1000
population.?*

In fact, the effect of the Swedish law has been dramatic. Official figures
show that the number of women involved in prostitution fell from 2,500 before
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the law came into force in 1999 to 1,500 in 2002.2* By 2004 the recruitment
of women into street prostitution had almost halted.?** With a population of
9 million, Sweden is estimated to have only 500 street prostitutes, while
neighboring Denmark, with a population just over half that size, had between
5,500 and 7,800 in 2004, half of whom, it is estimated, were victims of traf-
ficking.?* In contrast, a five-year evaluation of the German law shows that
it has neither improved conditions for women in the prostitution industry
nor helped women to leave. It has also failed “to reduce crime in the world
of prostitution.”?*¢ The reported results are that “prostitution should not be
considered to be a reasonable means for securing one’s living.”*¥’

Supporters of the Swedish law say it has also had an impact on trafficking
into Sweden, with the National Criminal Investigation Department (NCID)
reporting that the country is no longer an attractive market for foreign gangs.**®
Intercepted telephone conversations show that pimps and traffickers express
frustration about setting up shop in Sweden, preferring to operate in Denmark,
Germany, the Netherlands, and Spain. In its 2004 report the NCID concluded
that the law “continues to function as a barrier against the establishment of
traffickers in Sweden”; it estimates that roughly 400-600 women are traf-
ficked into Sweden each year, compared with between 10,000 and 15,000
into Finland.?*® The law’s opponents claim it has made street prostitution
more risky because the few remaining clients tend to be more “perverted,”
but most of them concede that it has reduced demand.?°

Norway adopted the model in 2009 and has seen a 20 percent decrease
in street prostitution, 16 percent in indoor prostitution and a 60 percent de-
crease in advertisements for sexual activities.”>' It appears that the Swedish
approach is a strong, viable method to ending exploitation and prostitution of
women. The Swedish government’s premier vision has inspired the interna-
tional community, including the CEDAW Committee, to begin to recognize
that prostitution is not some inevitable societal fixture, but is driven by the
patriarchal expectation of males to have sexual access to females on demand.
The success of the Swedish approach clearly shows the way forward for
implementation of Article 6.

States must address patriarchy in social relationships

Accepting the myth that men possess uncontrollable sexual urges and that
prostitution is a way to prevent men from raping innocent women is seen as
the ultimate justification for prostitution.?*> The Whore/Madonna dichotomy
then continues; some women can be raped, others cannot. As scholars Vednita
Carter and Evelina Giobbe state, “Prostitution exists in and is maintained
by a male-controlled society where violence against women and children is
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pandemic and racism flourishes.””* Prostitution functions in tandem with
racism and sexism and reduces women to objects.?>

Diane Matte, Coordinator of the International Secretariat of the World
March of Women, has outlined the four institutions that maintain the patriar-
chal system of exploitation of women: marriage, maternity, heterosexuality,
and prostitution.” While challenges exist in all four, the least progress has
been made with prostitution. According to Matte, it seems that the greater
the strides women make in one area of freedom, the more they are pushed
back in another. Ownership and use of women’s bodies by men is the clear-
est example that women do not have freedom. Yet instead of the practice
declining, it is actually increasing, and women who speak out against it are
pilloried. As Matte puts it:

If we truly want to address the issue of violence against prostituted women,
then, we must tackle inequality between women and men in a much broader
way. We must above all challenge the demand, i.e., the fact that men want to
purchase sexual services, and make the necessary links with the maintenance
of women’s inferior status. Remember, too, that the institution of prostitution
concerns all women. Under patriarchy, the man/buyer does not wonder if the
woman wants to be a prostitute. He prostitutes her.?

Conclusion

Research clearly has shown that women who are exploited via prostitution
suffer through the same kinds of acts suffered by torture victims, have the
same kinds of injuries, and retain the same harms. The victims of prostitution
suffer the injuries acutely and chronically. In locations where prostitution
is legalized, women suffer these injuries with the permission of the State.
The State, by its acquiescence in the legalization and its support of the direct
actors, bears responsibility and must be held accountable.

States have an obligation to respect human rights. It cannot uphold human
rights by supporting a regime to sell women as commodities in the market
place. States also have an obligation to fulfill the substantive requirements
of human rights. It can only be done by focusing on ending the demand for
prostituted women and creating the conditions whereby women and children
cannot be coerced into prostitution. This begins with ending violence against
children in the home, marital rape, domestic violence, inequality in the work
place, sexual harassment, lack of political representation and the feminization
of poverty—not by further legitimizing the ultimate inequality- prostitution.
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Andrew Strom

BOEING AND THE NLRB—
A SIXTY-FOUR YEAR-OLD
TIME BOMB EXPLODES

When Congress enacted the Taft-Hartley Act in 1947, it carved out a
giant exception to the principle embodied in the National Labor Relations
Act (NLRA) that the federal government would have exclusive authority to
regulate private sector labor relations.! Congress allowed each state to decide
for itself whether to outlaw provisions in collective bargaining agreements
that require workers to pay their fair share of the costs incurred by the union
in providing representation.” Twenty-two states, first in the south, then in
the plains states and mountain west, have adopted what are misleadingly
called “Right-to-Work” laws.’

Senator Wayne Morse predicted during the debates on the Taft-Hartley
amendments what would happen if Congress allowed this exception to the uni-
form national labor policy: “Soon employers who are bound by the National
Labor Relations Board will find themselves at a competitive disadvantage
with employers operating in antilabor States which give to their employees
the competitive advantage of antiunion-shop legislation with its resulting low
wages and cheap labor.”* Now, sixty-four years later, a pending complaint
issued by the National Labor Relations Board’s General Counsel against the
Boeing Company illustrates the difficulty of enforcing national labor policy
in a country where twenty-two states maintain laws that are at odds with the
basic theory of the NLRA.

On April 20,2011, the NLRB’s General Counsel issued a complaint against
Boeing, accusing it of violating the NLRA when it “decided to transfer its
second 787 Dreamliner production line of three planes per month” from its
unionized Washington State facilities to a non-union site in North Charleston,
South Carolina. In making this accusation, the complaint relied in part on
a quote from Boeing’s CEO that the decision to locate the work in South
Carolina was due to “strikes happening every three to four years in Puget
Sound.” As aremedy, the General Counsel is seeking an order requiring Boe-
ing to operate its second line of 787 Dreamliner aircraft assembly production
in Washington State.

Andrew Strom has been representing unions for the past 18 years. The views expressed
herein are his own and do not necessarily represent those of any union or other labor
organization he has represented. He can be reached at astrom@seiu32bj.org.
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While the NLRB issues over 1,000 complaints per year,> few of which
attract news coverage, this complaint set off a firestorm. The Republican
establishment and the business lobby issued a barrage of press releases de-
scribing this action as “dangerous” and “chilling.” Utah Senator Orrin Hatch
took to the floor of the Senate to issue a lengthy tirade expressing outrage
that a government official would dare to question “how a private company
is permitted to do business.” Every single Republican member of the Sen-
ate Health Education Labor and Pensions committee signed a letter to the
NLRB’s General Counsel, Lafe Solomon, questioning “the legal reasoning
and motive behind the complaint.” The letter went on to express concern
“about the chilling effect that your action may have on business decisions
across the country.”’

Republican House members quickly introduced a bill, H.R. 2587, that
would bar the Board from ever ordering any employer “to restore or reinstate
any work, product, production line, or equipment, to rescind any relocation,
transfer, subcontracting, outsourcing, or other change regarding the location,
entity, or employer who shall be engaged in production or other business
operations, or to require any employer to make an initial or additional invest-
ment at a particular plant, facility or location.” Every single Republican on
the House Education and Workforce Committee voted in favor of the bill.

In addition, the House Oversight and Government Reform Committee sent
Solomon an unprecedented subpoena seeking all documents in the Board’s
possession referring or relating to Boeing in order to get the “complete facts”
about his office’s decision-making process.® In an equally unprecedented
move, sixteen state attorneys general filed an amicus brief on Boeing’s behalf
urging the administrative law judge to dismiss the complaint because the
General Counsel’s theory “will harm the ability of every State ... to attract
businesses and promote job growth.” Notably, the brief did not cite a single
case or refer to any empirical data.

There are undoubtedly many different reasons why this complaint—the
first step in a multi-tiered administrative process'°—has generated so much
controversy. Surely one reason is that Boeing has an especially skilled public
relations and lobbying apparatus at its disposal. But that is not the whole story.

Another part of the answer is that the NLRA is generally so toothless that
it is almost shocking for the NLRB to seek a remedy that actually has the
potential to impose meaningful costs on an employer.!! Bear in mind that in
the typical case, even when an employer commits especially flagrant viola-
tions of the Act, for instance by threatening workers that they will be fired if
they attempt to unionize or by spying on the workers’ off-site union meeting,
the traditional remedy is simply a cease-and-desist order and a requirement
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that the employer post a notice in the workplace informing workers of their
rights. It’s hard to imagine another legal regime where the consequences for
violating the law are simply a promise not to do it again.

The Boeing complaint is also significant because it highlights the tension
between the policies underlying the NLRA and the reigning ideology in
many of the so-called red states. Among the findings and policies set out in
Section 1 of the NLRA is that “[t]he inequality of bargaining power between
employees who do not possess full freedom of association or actual liberty
of contract and employers who are organized in the corporate or other forms
of ownership association . . . tends to aggravate recurrent business depres-
sions by depressing wage rates and the purchasing power of wage earners
in industry.”’?> Congress further declared it to be the policy of the United
States to “encourag[e] the practice and procedure of collective bargaining.”

Contrast that policy with statements found on the state government web-
sites of states that have Right to be a Parasite laws. For instance, Oklahoma
tries to entice employers to relocate there as follows: “Oklahoma —a Right-
to-Work state—offers relocating and expanding businesses an abundant,
available workforce throughout the state, with labor costs that are among the
lowest in the nation.”"* The same website contains a chart demonstrating
that the median hourly wage for twenty-one different occupations is lower
in Oklahoma than in six other states.'> Similarly, South Carolina attempts to
lure employers to relocate there with the assurance that “as a right-to-work
state, South Carolina’s workforce has one of the lowest unionization rates
and lowest work stoppage rates in the nation.”"® Likewise, the Mississippi
Development Authority touts its state’s “business climate” by pointing out that
Mississippi’s rate of union membership is less than half the national average.'’

Moreover, Republican politicians have made clear that when they refer
to their states as “Right-to-Work™ states, they are using that as shorthand
for being openly anti-union. Tennessee Senator Lamar Alexander made this
abundantly clear in an op-ed he wrote in the Wall Street Journal earlier this
year,'® in which he argued that Right to be a Parasite'® laws are necessary to
keep jobs from fleeing overseas and pointed out that Nissan, Volkswagen,
Honda, Toyota, BMW, Kia, Mercedes-Benz, and Hyundai had all chosen
to locate plants in Right to be a Parasite states. But, in the same article,
Alexander stated that when General Motors “sought greener pastures in a
right-to-work state, its ‘partnership’ with the United Auto Workers could not
compete.” In other words, according to Alexander, the difference between
Nissan and GM had nothing to do with Tennessee’s law governing union
security agreements, but instead was simply that Nissan was non-union and
GM was unionized.
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So, while the formal policy of the United States continues to be to support
collective bargaining in order to raise the wages of working people, states like
South Carolina, Oklahoma, and Tennessee have pursued their own policies
of discouraging collective bargaining and driving down rank-and-file wages.
Of course, in their effort to compete with each other for business, states do
more than rely upon their anti-union climate. States also offer tax breaks
and other forms of corporate welfare to lure businesses across state lines.
For instance, South Carolina offered Boeing an incentive package that has
been valued at over $900 million in order to secure Boeing’s $750 million
investment in the North Charleston facility.?!

South Carolina’s investment in Boeing points to tension between Repub-
lican talking points and reality regarding this case. Republican politicians
have painted the case as an Obama administration attack on free enterprise.
Leaving aside that Lafe Solomon is actually a career employee who has
worked at the agency for over 35 years, the Republicans have picked an
especially odd poster child for the virtues of free enterprise. Boeing’s very
existence is due in large part to government contracts and billions of dollars
of corporate welfare.

For instance, over a fifteen year period from 1991 to 2005, the Depart-
ment of Defense provided Boeing with $45 billion in research, development,
testing and evaluation funding.?> Earlier this year, the World Trade Organi-
zation issued a report finding that Boeing had received at least $5.3 billion
in government subsidies to develop the 787 Dreamliner—the very aircraft
at issue in the NLRB complaint.?® It takes a fair amount of chutzpah to take
billions of dollars from the government and then turn around and complain
if the government raises questions about how you run your business.

But, just as there has been a long history in this country of socializing
losses and privatizing gains, we also have socialized investment for private
gain. No one screams about government interference in the free market when
the government is offering subsidies to business. But, if the government is
going to invest in the success of a particular corporation, is it really too much
to ask that the corporation comply with federal labor law?

As Solomon has taken pains to point out, there is nothing particularly
novel or far-fetched about the government’s case against Boeing. The NLRA
makes it illegal for an employer to retaliate against workers because they
struck in the past. Here, Boeing executives announced that they were locat-
ing new production work in South Carolina instead of Washington “due to
strikes happening every three to four years in Puget Sound.”

Boeing executives and the Republicans in Congress are arguing that the
Board is overreaching because the dispute is about new work rather than the
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transfer of existing work. But, this is a distinction that should be irrelevant.
Boeing’s argument is akin to arguing that while it might be illegal to fire a
worker for trying to unionize, it shouldn’t be illegal to deny that worker over-
time or a promotion. While Boeing argues that no workers in Washington
have lost work yet, surely the Washington State workers would have greater
opportunities for overtime and promotions if the additional assembly line
were located in Washington State.

But, while the case against Boeing relies on well-established principles
of labor law, there is a legitimate reason why it seems like such a stretch to
casual observers. It’s no secret that in locating new operations, companies
tend to look to locations where unions are weak. In fact, ina 1993 law review
article, Cynthia Estlund argued that “union avoidance in capital allocation
decisions may account for a much greater share of the steady shrinkage in
union membership than does management opposition—legal and illegal —in
representation campaigns.”?*

Estlund pointed out that these decisions are rarely challenged because
the Board and the courts have created a false dichotomy between anti-union
discrimination and rational business behavior. If an employer establishes
that its capital allocation decision was based on cost considerations rather
than mere anti-union ideology then the Board will find that the decision is
not unlawful.?

But, as Estlund explained, anti-union discrimination is fundamentally
different from other forms of discrimination such as race or sex discrimi-
nation. With some exceptions,* those statutes are designed to respond to
behavior that is economically irrational.

On the other hand, it is often 